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For MAY HANNAH, Petitioner and Appellant

:

AITKEN & AITKEN, Esqs., 1241 Russ Bldg.,

San Francisco, Cal.

For Trustee, Appellee

;

REUBEN G. HUNT, Esq., 1317 Russ Bldg.,

San Francisco, Cal.

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia, Second Division.

No. 18,219-K.—IN BANKRUPTCY.

In the Matter of JESSE D. HANNAH, Bankrupt.

MOTION FOR AN ORDER TO REQUIRE THE
TRUSTEE TO DELIVER ALL REAL AND
PERSONAL PROPERTY IN WHICH MAY
HANNAH IS A COMMUNITY OWNER
OVER TO SAID MAY HANNAH.

To the Hon. THOS. J. SHERIDAN, Referee in

Bankruptcy in the Above-entitled Matter

:

Now comes May Hannah and respectfully shows :

That during all the times herein mentioned she

has been and still is the legal wife of said Jesse D.

Hannah; that at the time, to wit, May 31st, 1929,

the petition in bankruptcy initiating the above-

entitled proceedings was filed and for a period of
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more than four months next preceding said date

she has, and still has, a present, existing and equal

interest and ownership in all the property herein-

after described, with her said husband, Jesse D.

Hannah, and has been and is entitled to the im-

mediate possession thereof.

That said J. D. Hannah has not had, at any time,

a separable interest in any of said property, or any

interest in any thereof which he could by any

means have transferred or which could have been

levied upon and sold under judicial process against

him.

That on the day of April, 1930, C. F. Mei-

link was appointed Receiver in these proceedings

and pursuant to said appointment took immediate

possession of the real properties hereinafter de-

scribed and known respectively as numbers 1808

and 2280 [1*] Pacific Avenue, in the City and

County of San Francisco, and administered the

same and collected all the income from the apart-

ment houses there situated, amounting to large

sums of money to wit, more than $14,750.00; that

said Receiver furthermore took into his possession

a large sum of money, to wit, a sum in excess of

$5,000.00, proceeds from rents theretofore collected

from said apartment houses which said sum was

then and there in the custody of the Board of

Trade, a corporation, operating in the City and

County of San Francisco.

That your petitioner at no time consented to or

acquiesced in the said acts of said Receiver.

*Pape-nuraber appoiiiing nt the foot of page of original certified

Transcript of Record.
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That said Receiver, without the knowledge or

consent of this petitioner, and without authority of

law, expended large sums from the said amounts

in his possession as hereinabove set forth, the exact

amount of which expenditure is unknown to your

petitioner and can only be ascertained by her by an

accounting by said Receiver; that said Receiver

has never accounted to your petitioner as to any of

said moneys, and has never filed any account as

Receiver herein.

That on the day of August, 1930, Edward D.

Swift was elected by the creditors and appointed

by this court as Trustee in Bankruptcy of said

Jesse D. Hannah in these proceedings and there-

upon on the 16th day of August, 1930, took posses-

sion of all the properties hereinafter described and

received from said Receiver, C. F. Meilink, the

balance remaining in his hands, of the sums col-

lected and received by said Meilink as aforesaid,

amounting to a sum in excess of $8,500.00 ; and also

took possession of said real property at 825 San-

some Street, San Francisco (on which petitioner

and said J. D. Hannah have a lease, as community

property), and of certain personal property con-

stituting part of the furnishings of said apartment

houses, and the equipment of said garage; that

from said date, to wit, the 16th day of [2] Au-
gust, 1930, said Edward D. Swift has been and he

still is administering the rent and income thereof,

amounting at this date to a sum in excess of $4,-

000.00 per month ; that said Trustee now has in his

possession rents and income derived as aforesaid
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amounting to the sum of $ in which your peti-

tioner has a present and existing interest equal to

that of said Jesse D. Hannah; and in which peti-

tioner has the right of immediate possession.

That your petitioner has a right to the possession

of said properties and the income thereof and is

being wrongfully and unlawfully detained there-

from to her great damage and injury.

That the properties hereinabove referred to are

described as follows, to wit:

BEGINNING at a point on the northerly

line of Pacific Avenue, distant thereon 105 feet

westerly from the westerly line of Franklin

Street; running thence westerly along said line

of Pacific Avenue 51 feet; thence at a right

angle northerly 127 feet and IOI/2 inches ; thence

at a right angle easterly 51 feet ; and thence at

a right angle southerly 127 feet and IOI/2 inches

to the point of beginning

;

together with the improvements thereon consisting

of a six story concrete apartment house, known as

1808 Pacific Avenue.

BEGINNING at a point on the northerly line

of Pacific Avenue, distant thereon 49 feet and

10% inches easterly from the easterly line of

Webster Street; and running thence easterly

along said line of Pacific Avenue 49 feet and

101/^ inches; thence at a right angle northerly

132 feet and 6 inches; thence at a right angle

westerly 49 feet and 10% inches ; and thence at

a right angle southerly 132 feet and 6 inches to

the point of beginning;
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together with the improvements thereon consisting

of a six story concrete apartment house, known as

2280 Pacific Avenue.

COMMENCING at a point on the southerly

line of Eoss Valley Park, Subdivision No. 1, as

shown on the map entitled, ^^Ross Valley Park,

Subdivision 1, San Anselmo" filed in Book 1

of Maps at page 115, which point is South 69°

West 7.65 feet from the Southeast corner of

Lot 1 of said Ross Valley Park and running

thence Northerly along a curve to the left whose

center bears South 76° 55' West and whose

radius is 200 feet, distant 42 feet to the point

of beginning of the property herein conveyed,

which point of beginning is also the Northwest

corner of the strip of land conveyed by Frank

H. McKevitt et ux., to Town of San [3] An-

selmo by deed dated December 29th, 1922, and

recorded in Volume 12 of Official Records at

page 170; running thence North 67° 14' East

90.33 feet, more or less, to the lands of the

Northwestern Pacific Railroad right of way;

thence along said right of way North 48° 32'

30" West 184.03 feet, more or less, to the most

Northerly corner of the lot conveyed by M. But-

ler to Frank H. McKevitt by deed dated De-

cember 21st, 1922, in volume 11 of Official Rec-

ords at page 339; thence leaving said right of

way and running along the Northerly line of

the above mentioned deed to McKevitt, South

27° 15' West 66.97 feet; thence southerly along

a curve to the right whose center bears South
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31° 47' West and whose radius is 220 feet a dis-

tance of 131.28 feet to the point of beginning.

Lots A, B, C, D and E shown on the Map en-

titled Resubdivision of lots 1, 2, 3 and 4, Block, 5,

Morningside Court, San Anselmo, California;

situated at the northeast corner of Broadmoore

Avenue and Meadowcroft, San Anselmo, Marin

County, California.

Personal property consisting of carpets, hangings,

stoves, linoleum, and other furnishings and equip-

ment at 1808 Pacific Avenue and 2280 Pacific Ave-

nue.

Lease from East Side Investment Company to

J. D. Hannah, dated December 29th, 1926, of real

property known as 825 Sansome Street, San Fran-

cisco.

Personal property at 825 Sansome Street, con-

stituting office furniture and garage equipment of

Sansome Pacific Garage.

That all of said real and personal property above

described, and all of said money above mentioned,

is community property of petitioner and J. D.

Hannah. That none of said property was acquired

by said J. D. Hannah by gift, bequest or devise or

descent, or is the rents, issues or profits of any

property so acquired. That all of said property

was acquired subsequent to the marriage of peti-

tioner and said J. D. Hannah and subsequent to the

year 1917; that all of said property except said

lease of said garage, and the personal property of

said garage was acquired subsequent to the year

1927.
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WHEREFORE, your petitioner prays that an

order be made directing and requiring said H. F.

Meilink, as Receiver, and said Edward D. Swift, as

Trustee, to account to petitioner for said [4]

moneys so collected, and directing and requiring

said Edward D. Swift, as Trustee, to deliver to

petitioner all of said money now remaining in his

hands, and to the immediate possession of said

real and personal property.

AITKEN & AITKEN,
Attorneys for Petitioner.

CONSENT.

The undersigned, J. D. Hannah, hereby consents

to the granting of the above petition.

Dated: This 30th day of September, 1930.

JESSE D. HANNAH.

[Endorsed] : Filed Oct. 3, 1930, at 11 o'clock and

30 min. A. M. [5]

[Title of Court and Cause.]

ANSWER TO PETITION OF MAY HANNAH
FOR DELIVERY OF PROPERTY.

Now comes E. D. Swift, the Trustee in Bank-
ruptcy of the estate of the above-named bankrupt,

and for answer to the petition filed herein by May
Hannah for an order requiring the said Trustee to

deliver all real and personal property in which the

said May Hannah claims to be a community owner,

admits, denies and alleges as follows

:
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I.

Said Trustee has no information or belief upon

the subject sufficient to enable him to answer the

same, and basing his denial upon that ground

denies that on May 31, 1929, or at any other time

the said May Hannah had and/or still has a present

and/or existing and/or equal interest and/or

ownership in all or any of the property now in the

possession of the said Trustee in Bankruptcy, or

under his control, or which was in the possession of,

or under the control of the said bankrupt at the

time of the commencement of the bankruptcy pro-

ceedings herein, with her husband, the bankrupt,

and/or has been, and/or is entitled to the immedi-

ate or any possession thereof.

II.

Said Trustee has no information or belief upon

the subject sufficient to enable him to answer the

same, and basing his denial upon that ground de-

nies that the bankrupt has not had at any time a

separable interest in any of the said property

[6] and/or any interest in any thereof, which he

could by any means have transferred and/or

which should have been levied upon and/or sold un-

der judicial process against him. The said Trustee is

informed and believes, and therefore alleges that,

at the time of the filing of the petition in bank-

ruptcy herein, the bankrupt was the sole and sepa-

rate owner, and in the sole possession thereof and

entitled to the sole possession of all of the prop-

erty now in the possession or, or under the control

of the said Trustee in Bankruptcy, and all of the
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property referred to and listed in the list of assets

and liabilities filed in the above-entitled proceeding

by the said bankrupt, under oath, in connection

with his opposition to adjudication herein. The

said trustee alleges that said list of assets was

filed voluntarily by the said bankrupt, with the

knowledge and consent of his wife, the said May
Hannah, and no mention was made therein of any

interest in any of the property listed in the said list

of assets on the part of the bankrupt's wife.

III.

Denies that C. P. Meillink, the Receiver in Bank-

ruptcy herein, received more than the sum of $15,-

209.96 in cash, from the income from the apartment

houses referred to in the said petition.

IV.

Denies that the said May Hannah at no time con-

sented to and/or acquiesced in any of the acts of

the said Receiver in Bankruptcy, and in this be-

half alleges that all of the acts of the said Receiver

in Bankruptcy were with the full knowledge and

consent of the bankrupt's wife, and that she ac-

quiesced in all of the acts of the said Receiver.

Denies that the said Receiver, without the knowl-

edge and/or consent of the bankrupt's wife, and/or

without authority of law, expended large or any
sums from [7] money received by him. AUeges

that the said Trustee in Bankruptcy took over from
the said Receiver in Bankruptcy, upon the qualifi-

cation of the said Trustee in Bankruptcy the sum
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of $8,430.65 and no more, as a part of the assets of

the said bankrupt estate.

V.

The said Trustee in Bankruptcy has no informa-

tion or belief upon the subject sufficient to enable

him to answer, and basing his denial upon that

ground denies that the bankrupt's wife has a com-

munity interest in the lease of the real property

at 825 Sansome Street, San Francisco; and denies

that the bankrupt's wife has a present and/or ex-

isting or any interest in any of the properties ad-

ministered by the said Trustee in Bankruptcy con-

nected with the administration of the bankrupt

estate; and denies that the bankrupt's wife had any

right of any possession of any of said property.

VI.

Denies that the bankrupt's wife has a right to the

possession of any of the said property and/or the

income therefrom, and the Receiver wrongfully

and/or unlawfully or otherwise detained therefrom

to her damage and/or injury in any amount.

VII.

The said Trustee in Bankruptcy has no informa-

tion or belief upon the subject sufficient to enable

him to answer the same, and basing his denial upon

that ground denies that all or any of the real and/or

personal property referred to in the said peti-

tion, and/or all or any of the money referred to

therein is community property of the bankrupt's

wife and/or the bankrupt, and denies that none of

said property was acquired by the bankrupt, by
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gift and/or bequest and/or device and/or descent,

and/or is the rent and/or issues and/or profits of

any of such property ; and denies that that all or any

of said property was acquired subsequent [8] to

the marriage of the bankrupt's wife and the bank-

rupt and/or subsequent to the year 1917, and that

all or any of the said property except the said lease

and/or the personal property of the garage re-

ferred to in said petition was acquired subsequent

to the year 1927.

WHEREFOEE the said Trustee in Bankruptcy

prays that said petition be dismissed; and for gen-

eral relief.

Dated: October 16th, 1930.

REUBEN G. HUNT,
Attorney for Trustee^

State of California,

City and County of San Francisco,—ss.

E. D. Swift, being first duly sworn, deposes and

says : I am the Trustee in Bankruptcy named in the

foregoing answer. I have read the same and know
the contents thereof and the same is true to the

best of my knowledge, information and belief.

E. D. SWIFT.

Subscribed and sworn to before me this 16th day
of October, 1930.

[Seal] LOUIS WIENER,
Notary Public in and for the City and County of

San Francisco, State of California.
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Receipt of a copy of the within answer is hereby

admitted this 16th day of October, 1930.

AITKEN & AITKEN,
Attys. for May Hannah.

[Endorsed] : Piled Oct. 17, 1930, at 2 o'clock and

min. P. M. [9]

[Title of Court and Cause.]

ORDER DENYING PETITION OP MAY
HANNAH.

The petition of May Hannah for an order requir-

ing the Trustee in the above-entitled estate to de-

liver to her certain real and personal property

described in the petition filed on October 3, 1930,

and to which the Trustee presented an answer on

November 5, 1930, came on regularly to be heard

on the 17th day of December, 1930, petitioner ap-

pearing by her counsel, Aitken & Aitken, and the

Trustee appearing by his attorney, Reuben G. Hunt,

Esq., and thereupon evidence was introduced on

behalf of the petitioner and the Trustee, and the

matter submitted upon written briefs, which were

thereafter filed and duly considered. Thereupon,

on May 1, 1931, the Referee in open court made the

following order, to wit: *'Motion of May Hannah

requiring Trustee to deliver property, denied, writ-

ten opinion to be filed,'' and then and there caused

the said order to be entered in the official record

of proceedings kept in the said case. That there-

after counsel for petitioner, on May 21, 1931, re-
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quested that the Referee sign a written order then

tendered, which, upon consideration, is declined;

but to the end that a written order denying the said

petition may appear of record, the Referee makes

and files the following order, and finds that.

On May 31, 1929, an involuntary petition in bank-

ruptcy was filed against the said bankrupt Jesse D.

Hannah by certain creditors that such proceedings

thereon were had that on August 11, 1930, an [10]

adjudication of bankruptcy against the bankrupt

was duly made and entered; that on December 3,

1930, the bankrupt filed in the said court a schedule

of his debts and assets. It appears further that the

bankrupt Jesse D. Hannah and petitioner May
Hannah are and were at all times herein mentioned

husband and wife; that they married in the State

of California, and at all times since their marriage

resided therein and have accumulated community

property ; that at the time of the institution of these

proceedings the indebtedness of the said bankrupt

was and is as follows:

Secured debts $276,558.70.

Unsecured debts $68,238.08.

that each and all of the said indebtedness were com-

munity debts of the said parties, and that all of the

property owned or possessed by the said bankrupt

or petitioner, or either of them, was and is the com-

munity property of the said parties; that at the

time of the institution of these proceedings, and

ever since, said bankrupt was and is wholly insol-

vent, and unable to pay more than a small portion

of his indebtedness.
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And I further find that this court has full and

complete jurisdiction to administer in bankruptcy

all of the said community property.

WHEREFORE, IT IS ORDERED, AD-

JUDGED AND DECREED that the said petition

of May Hannah be, and the same is hereby denied.

Dated: July 14, 1931.

T. J. SHERIDAN,
Referee in Bankruptcy.

[Endorsed]: Filed Jul. 14, 1931, at 3 o'clock

P. M. [11]

[Title of Court and Cause.]

EXCEPTION TO ORDER OF REFEREE.

Now comes May Hannah, and respectfully files

this her exception to the order of the Referee dated

July 14th, 1931, in the above-entitled proceedings,

denying her motion of October 3, 1931, and to the

following findings of fact therein set forth, to wit:

the finding that each and all of the indebtedness of

Jesse D. Hannah \^e community debts and the

finding that the court has jurisdiction to administer

in bankruptcy all of the community property of

Jesse D. Hannah and petitioner.

Dated: July 16th, 1931.

AITKEN & AITKEN,
Attorneys for May Hannah.

[Endorsed]: Filed Jul. 17, 1931, at 10 o'clock

A. M. [12]
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[Title of Court and Cause.]

PETITION OF MAY HANNAH FOR REVIEW
OF REFEREE'S ORDER.

Comes now May Hannah and by this petition for

review shows to the Court

:

That she was a party to the following proceedings

in the above-entitled bankruptcy action pending

before Thomas J. Sheridan, Esq., as the Referee in

Bankruptcy in charge thereof, to wit

:

That on the 3d day of October, 1930, petitioner

filed in said bankruptcy proceedings her motion

praying for an order to require the Trustee in said

proceedings to deliver all real and personal prop-

erty in which she is a community owner (including

certain real and personal property described in said

petition) over to her; that a copy of said motion

is attached hereto marked Exhibit *^A" and hereby

referred to and made a part hereof.

That said motion was duly set for hearing and

upon the hearing thereof a final order was made by

the said referee denying the said motion, as more

fully appears in the written order of said referee

dated July 14th, 1931, on file herein, a copy of which

is attached hereto marked Exhibit ''B" and hereby

referred to and made a part of this petition.

That petitioner duly excepted to said order and

to certain of the findings of fact therein set forth,

by exception duly filed herein on the 17th day of

July, 1931; that a copy of said exception is hereto

attached marked Exhibit ''C" and hereby referred
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to and made a part thereof ; and petitioner does now
hereby except to said order and to the findings men-

tioned in said exception so filed. [13]

That said order is erroneous in this, that:

(1) It fails to find that at the time of the filing

of the petition of bankruptcy herein, the bankrupt,

Jesse D. Hannah, was not the sole and separate

owner, or sole or separate owner, of any interest

in any of the property mentioned in the petition of

said May Hannah and was not in the sole possession

of said property, or of any thereof, and was not en-

titled to the sole possession of all, or any, of the

property in the possession of or under the control

of the Trustee in Bankruptcy herein, but was in

possession of said property, with May Hannah, as

their community property only, and that said May
Hannah was and is entitled to possession of all

of said community property and of the rents and

income therefrom, and of all of the property in

the possession of or under the control of the said

Trustee.

(2) Having found said property to be commu-

nity property, without finding that said property

or any thereof was acquired prior to July 29, 1927,

it nevertheless denies petitioner's motion that an

order be made directing and requiring said H. P.

Meilink, as Eeceiver, and said Edward D. Swift,

as Trustee, to account to petitioner for said moneys

colkicted therefrom, and directing and requiring

said Edward D. Swift, as Trustee, to deliver to

petitioner all of said money remaining in his hands.
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and the immediate possession of said real and per-

sonal property.

(3) It fails to find that petitioner had at the

time of the filing of the petition and for a period

of more than four months next preceding said date

had, and has, a present, existing and equal interest

and ownership in all the property mentioned and

described in her said motion, with her husband,

Jesse D. Hannah, and has been and is entitled to

the immediate possession thereof. [14]

(4) It deprives petitioner, May Hannah, of the

property without due process of law and deprives

her of the equal protection of the law.

(5) It fails to hold that section 161a of the

Civil Code of California gives a wife a present, ex-

isting and equal right with her husband in the com-

munity real and personal property acquired sub-

sequent to July 27th, 1917, and a right to the posses-

sion of the same of which she cannot be deprived

without her express consent given in writing or

by proceedings at law to which she be a party.

(6) It fails to hold that Section 172a of the

Civil Code of California gives to a wife an interest

in community real property acquired subsequent to

July 29th, 1927, and the income thereof, and a right

to the possession of the same, of which she cannot

be deprived wdthout her express consent given by

herself or duly authorized agent, by joining with

her husband in the instrument by w^hich it is sold,

conveyed, or encumbered, or otherwise disposed of,

or by proceedings at law to which she is a party.

(7) It fails to hold that community property
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acquired prior to July 29th, 1927, and subsequent

to July 27th, 1917, cannot be taken in bankruptcy

proceedings against the husband only and applied

to the pajonent of either his personal debts, or com-

munity debts, where the wife is not a party to the

bankruptcy proceedings or in any other proceedings

for the purpose of establishing the nature of the

debt.

(8) It fails to hold that community property

acquired since July 29th, 1927, cannot be taken in

bankruptcy proceedings against the husband only

and applied to the payment of either (a) his per-

sonal debts; or (b) community debts; where the

wife is not a party in the bankruptcy proceedings,

or in any other proceedings for the purpose of estab-

lishing the nature of the debt. [15]

(9) It fails to decide whether the following al-

legation of said petition is true, to wit

:

That at the time, to wit. May 31st, 1929, the peti-

tion in bankruptcy initiating the above-entitled pro-

ceedings was filed and for a period of more than four

months next preceding said date said petitioner had,

and still has, a present, existing and equal interest

and ownership in all the property hereinafter de-

scribed, with her said husband, Jesse D. Hannah,

and has been and is entitled to the immediate posses-

sion thereof.

(10) It fails to decide whether the following

allegation of said petition is true, to wit

:

That said J. D. Hannah has not had, at any time,

a separable interest in any of said property, or any

interest in any thereof which he could by any means
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have transferred or which could have been levied

upon and sold under judicial process against him.

(11) It fails to decide whether the following

allegation of said petition is true, to wit

:

That said petitioner at no time consented to or

acquiesced in the said acts of said Receiver.

(12) It fails to decide whether the following

allegation of said petition is true, to wit

:

That said Receiver, without the knowledge or con-

sent of said petitioner, and without authority of

law, expended large sums from the said amounts

in his possession as hereinabove set forth, the exact

amount of which expenditure is unknown to said

petitioner and can only be ascertained by her by

an accounting by said Receiver; that said Receiver

has never accounted to said petitioner as to any of

said moneys, and has never filed any account as

Receiver herein. [16]

(13) It fails to decide whether the following

allegation of said petition is true, to wit:

That said Trustee now has in his possession rents

and income derived as aforesaid amounting to the

sum of $ in which your petitioner has a pre-

sent and existing interest equal to that of said Jesse

D. Hannah; and in Avhich petitioner has the right

of immediate possession.

(14) It fails to decide whether the following

allegation of said petition is true, to wit

:

That your petitioner has a right to the possession

of said properties and the income thereof and is

being wrongfully and unlawfully detained there-

from to her great damage and injury.
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(15) It fails to decide whether the following

allegation of said petition is true, to wit

:

That all of said property was acquired subse-

quent to the year 1917 ; that all of said property ex-

cept said lease of said garage, and the personal

property of said garage, was acquired subsequent

to the year 1927.

(16) It holds that the debts of Jesse D. Hannah

are community debts.

(17) It holds that this court has jurisdiction to

administer in bankruptcy all of said community

X3roperty.

WHEREFORE, petitioner prays that said order

be reviewed and reversed and that she be restored

to all things she has lost by reason of said errors,

and that said motion be granted and an order made

requiring said property to be delivered to her.

AITKEN & AITKEN,
Attorneys for Petitioner on Review. [17]

(Here follow Exhibits ''A,'' ^'B" and ^^C," copied

elsewhere in this transcript.)

[Endorsed] : Filed Jul. 17, 1931, at 3 o'clock P. M.

[18]

[Title of Court and Cause.]

CERTIFICATE AND REPORT OF REFEREE
ON PETITION FOR REVIEW.

To the Honorable FRANK H. KERRIGAN, Judge

of the United States District Court for the

Northern District of California:

The undersigned, one of the Referees of the
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above-entitled court to whom was referred the

above-entitled proceeding, hereby respectfully cer-

tifies and reports upon that certain petition for re-

view filed by May Hannah as follows, to wit

:

That according to the records in the above-en-

titled proceeding, the proceeding was commenced on

May 29, 1925, by the filing of an involuntary peti-

tion in bankruptcy against the above-named Jesse

D. Hannah; that on August 11, 1930, the said Jesse

D. Hannah was adjudicated a bankrupt, and the

administration of his estate referred to the under-

signed; that on August 25, 1931, E. D. Swift was

appointed and duly qualified as Trustee in Bank-

ruptcy in the said estate, and ever since has been

and is now acting as such Trustee; that in April,

1930, during the pendency of the said involuntary

petition in bankruptcy, H. P. Meilink was appointed

receiver in bankruptcy of the said estate by the

court, and he qualified and acted as such until the

appointment of the Trustee, as above stated. Dur-

ing the administration of the said Receiver, he

collected certain monies from the operation of two

apartment houses and a garage, which were in the

possession and under the control [19] of the

bankrupt at the time of filing the said involuntary

petition in bankruptcy; that upon the appointment

of the trustee, the said Receiver deducted certain

expenses of operation, turned the balance of the

funds in his hands over to the Trustee. The Trus-

tee collected further monies from the operation of

the apartment houses, and has paid certain expenses

incident to such operation, but the apartment houses



22 May Hannah vs.

were found to have no equity above liens thereon

in favor of the general creditors and have hereto-

fore been abandoned by the Trustee, by permission

of the Referee. That a controversy has arisen be-

tween the Trustee and certain lien holders as to

certain rents collected prior to the abandonment of

the said property; that a compromise of the said

question has been made, whereby a portion of the

said rents have been paid over to one of the lien-

holders and the balance retained by the Trustee in

the general fund of the estate; that the Trustee

has in his possession certain parcels of real prop-

erty upon which there exists large valid liens rend-

ering it doubtful whether there may not appear to

be no equity for the general creditors. The Trustee

also took into his possession a garage belonging to

the bankrupt, which has been sold by order of the

court.

On October 3, 1930, petitioner May Hannah filed

herein her petition wherein she alleged that she w^as

the wife of the bankrupt, and that all the property

taken over by the Receiver or the Trustee was, at

the time of the filing of the involuntary petition in

bankniptc}^, the community property of herself and

her husband, Jesse D. Hannah, the above-named

bankrupt.

There is thus presented the question whether in

California when a husband becomes bankrupt, hav-

ing community property and having contracted

community debts, so that the [20] amount of such

community debts largely exceeds the value of the

community property, there being no separate prop-
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erty or separate debts of either party in the case,

has the bankruptcy court jurisdiction to administer

all of such community propeHy for the purpose of

applying the same to the payment in whole, or in

part, of such community interest, and whether the

wife in such case has the right on her petition to

withdraw from such administration the one-half of

such community property.

The contention of petitioner rests largely or

wholly upon the provisions of section 161a, enacted

in 1927, declaring that the interests of husband

and wife are ^'present, existing and equal inter-

ests,'' for prior to the enactment of such section

the law of California had been construed to be such

that there could no possible basis for the contention

of petitioner. It is unnecessary to review the

cases, such as Roberts vs. Wehmeyer, 191 Cal. 601

;

Stewart vs. Stewart, 156 Cal. 651, Supreme Court,

and Talcott vs. U. S., 23 Fed. (2d) 897, of the Cir-

cuit Court of Appeals of the United States, dis-

cussing the quality of such estate. The new section

referred to was enacted following the very strenuous

efforts by certain property owners seeking to mini-

mize the amount of tax required by Federal law,

and it is reasonable to presume that the intention

of the legislature was directed to that phase of the

matter alone. But the section as thus amended ex-

pressly refers to existing law; that is to say, it

further declared that such property was ^^ under the

management and control of the husband as his

provided in section 172 and 172a of the Civil Code."

These sections so cited provide that the husband
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has the management and control of the community

personal property and has the management and

control of the community real property respectively

[21] with certain qualifications not here import-

ant. There is thus the situation that the legislation

was enacted following the litigation referred to,

and that care seems to be taken to make it clear

that the section is to be construed in pari with the

sections theretofore existing concerning community

property, and that same interpretation would be

placed upon sections 172 and 172a as theretofore

had been allowed. From the beginning it has been

held to be the law that the husband had the manage-

ment and control of the community property, and in

that management and control he was taken to be

the one who would contract and pay the community

debts and against whom all actions would be prose-

cuted in respect of such indebtedness against whom
executions alone ran, the wife in no case being

considered to be a necessary party, unless, perhaps,

relating to homesteads or in other special circum-

stances. The interests of the spouses in community

property is not to be taken as the same as the

interests of tenants in common. It is a single

unified state, although owned by the two spouses

it is not to be severed or divided, unless the com-

munity is ended by death or divorce. The real

interest of the wife in fact is not in the whole

property but in the surplus remaining after the

payment of community debts contracted in its

acquisition; she can justly claim no more. The
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power thus stated to be in the husband, even under

the law as amended, in substantially the same as

that of a husband in respect of the community

estate in the State of Washington as far as com-

munity debts go, yet in that state it has been held

by our Circuit Court of Appeals in the case of

Gibbons vs. Goldsmith, 22 Fed. 868 (C.C.A.9), 35

A.B.R.40, opinion by Judge Gilbert, in a juris-

diction having a law at least as favorable to peti-

tioner's contention as the law of [22] California,

appears to the Referee to set the proposition at

rest. Subordinate federal courts of the ninth

circuit would be bound thereby. It declared and

held that the bankruptcy court has jurisdiction

against the will or consent of the wife to hold the

community property for administration in the pay-

ment of community debts. The recent authority

cited by petitioner, to wit, In re Wallace, 22 Fed.

(2d) 171, is easily distinguished. According to

the law of Washington, community property was not

to be taken for the payment of the separate debts

of the husband. In that case the husband had filed

a petition in bankruptcy to be limited solely to his

separate debts and property. It was held that the

community property would not be taken into that

sort of administration against the will of the wife,

which would in effect apply community property to

the payment of the husband's separate debts against

the law of that state. While it may well be doubted

that one has the right to petition in bankruptcy

solely as to separate debts, the court properly an-
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swered if that be conceded, he at least did not do

anything else, and if his action were to be taken as

a nulity, still the community property could not be

drawn thereto to pay the separate debts. The case

as presented, in no respect militates against the

decision of the Circuit Court in re Gibbons vs.

Goldsmith, supra.

There is the argument ah inconvenienti, for if the

contention of petitioner is sound, and the interest

of the wife is. such that she alone can be sued for

her half of the community property on the com-

munity debts, it would not be her mere option to

take that position. If it would be the law in one

case, it is the imperative rule in all cases, and

you would have the situation that creditors seeking

to apply more than the husband's half of the

property [23] would be compelled to bring the

wife into court and be allowed to bring her into

court in all cases. It is not to be held that the

legislation intended such a result making such a

radical change in business and court procedure

without an express declaration to that effect. On

the contrary, it declared the law that the husband

had the management and control of the community

property was to remain intact.

It should be noted also that during the four years

since the enactment of the section, it has not been

the view of business or of the bar that the husband

has ceased to have the same authority in respect

to the management of community property as

before, and it has not been thought necessary to

bring the wife into such transactions.



Edward D, Swift. 27

The petition of May Hannah, wife of the bank-

rupt, is therefore necessarily denied.

Dated: September 3, 1931.

Respectfully submitted,

T. J. SHERIDAN,
Referee in Bankruptcy.

The evidence taken upon the said hearing of the

said petition has been reported and fully transcribed

in two sections of the transcript, which is here-

with forwarded, but a summary of the evidence

so taken is as follows:

May Hannah and Jesse D. Hannah were married

on or about April 4, 1904, in California, and ever

since have lived there and now are husband and

wife. The property taken over by the Receiver

and the trustee was the community property of the

said spouses as of the date of the filing of the

petition in bankruptcy. This property was the

result of accumulations of community funds ever

since the marriage in 1904. During the married

life the husband bankrupt was engaged in the build-

ing contracting business [24] and in the pur-

chase, sale and construction of buildings, and in the

operation of apartment houses, and since 1926

of a garage. The wife has not taken any part in

the conduct of the business and has not had any

dealings with any of the creditors except that she

signed some notes, mortgages and deeds of trust.

The record titles to the properties have always been

in the name of the husband. All of the claims filed

and allowed herein are those of creditors of the

husband, except these obligations where the wife
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signed the notes, mortgages and deeds of trust;

but all of such claims so filed and allowed are com-

munity debts and incurred while the husband was

in the management and control of the community

property and in connection therewith. The wife

has never consented to the bankruptcy proceedings

or to any of the details of the administration by the

Receiver and the Trustee. The husband has con-

sented to the granting of the wife's motion. At the

time of the commencement of the bankruptcy, the

bankrupt was insolvent, and owed community debts

secured of approximately $276,558.70 and general

unsecured community debts of approximately $68,-

238.08.

The matter was then submitted to the Referee and

on July 14, 1931, he made his order denying the

said motion. Thereafter and on July 17, 1931, the

said May Hannah tiled herein her petition for a

review of said order by the Judge.

[Endorsed] : Filed Sep. 4, 1931, 11 :55 A. M. [25]

[Title of Court and Cause.]

TESTIMONY TAKEN BEFORE REFEREE.

Thursday, November 13, 1930.

Appearances

:

REUBEN G. HUNT, Esq., for the Trustee.

FRANK W. AIKEN, Esq., for Bankrupt.

TESTIMONY OF JESSE D. HANNAH, FOR
THE BANKRUPT.

JESSE D. HANNAH, called for the bankrupt,

sworn.
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(Testimony of Jesse D. Hannah.)

Mr. AIKEN.—Q. You are Jesse D. Hannah, the

person against whom the proceedings were filed

here?

A. Yes.

Q. You were adjudicated bankrupt in these pro-

ceedings? A. Yes.

Q. Are you married, Mr. Hannah ? A. Yes.

Q. When were you married? A. 1904.

Q. Where? A. Stockton.

The EEPEREE.—Q. What date in 1904?

The WITNESS.—A. April 4th.

Mr. HUNT.—Q. Stockton, California?

Mr. AIKEN.—You have only been married once ?

The WITNESS.—A. Yes.

Q. That is, you were married on that date to your

first wife? A. Yes.

Q. And have been married all the time to her?

A. Yes.

Q. You have lived in California all that time?

A. Yes.

Q. Did you have any property when you were

married?

A. Well, not a great deal. I had a couple of lots

out in the Mission.

Q. What were they worth?

A. I don't know what they were worth; not a

great deal. I build three flats on each lot later on.

Q. At the time you were married, you had those

lots ; approximately what were the lots worth ?

A. They were 25-foot lots and I would say less

than $1,000 [26] apiece, something like that. I

traded some other lots I had in Eruitvale for them.
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(Testimony of Jesse D. Hannah.)

Q. All the property that you owned at the time

the petition here was filed has been acquired hy

you since your marriage has it? A. Yes, sir.

Q. At the time of the filing of the petition in

bankruptcy, you had a piece of property at 1808

Pacific Avenue. Can you state when that was

acquired ?

The REPEEEE.—Have you the deeds?

Mr. AIKEN.—I have the title report here.

The WITNESS.—A. It was June, 1927, I think.

Mr. AIKEN.—Q. This report, Mr. Hannah, says

the property is subject to a mortgage to the West-

ern Building and Loan Association, dated October

24, 1927; trust deed to Mr. Jesse Newbauer dated

November 25, 1927. I will ask you if you did not

buy that property about the date of that mortgage

and trust deed?

A. Yes, sir.

Q. You acquired the property by purchase, did

you not? A. Yes, sir.

Q. It was not a gift ? A. No.

The REPEREE.—Q. What did you pay for it?

The WITNESS.—A. $28,000.

Q. How much cash?

A. Well, I bought it on a second mortgage.

Q. That is to say, you bought it?

A. Now wait, $10,000 down, then $18,000 on

second.

Q. You bought it for $28,000, $10,000 down and

a second deed of trust for $18,000? A. Yes.

Q. You put a first deed of trust on for the

buildings? A. Yes.
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(Testimony of Jesse D. Hannah.)

Mr. AIKEN.—The first was a mortgage.

The REFEREE.—Q. Where did you get the

$10,000?

The WITNESS.—A. I got that from the bank, the

loan peoplec

Q. The $10,000 you paid down? A. Yes.

Q. When you started in the transaction did you

have any [27] assets, cash or property, that you

used in connection with it ?

A. Oh, yes, I was building. I had purchased that

whole block on Webster Street between Turk and

Eddy and built apartments there.

Q. When did you purchase the block you speak

of, the whole block?

A. I got that from the Brickell Estate. I don't

exactly know, about three and a half years ago.

Mr. AIKEN.—Q. What building have you been

engaged in, Mr. Hannah?
A. Contractor.

Q. And building?

A. Constructing and building.

Q. In fact, in the last three years, you have been

building and selling for yourself?

A. Yes, speculative building, principally.

Q. At the time of the filing of this petition, you

also had a piece of property at 2280 Pacific Avenue?
A. Yes, sir.

Q. Do you know when you acquired that ?

A. 1928.

Q. I was just about the same time you gave the



32 May Hannah vs.

(Testimony of Jesse D. Hannah.)

mortgage to the Western Building and Loan and

the deed of trust to Mr. Schoenfeld, was it not?

A. Yes.

Q. According to the title report, the mortgage to

the Western Building and Loan Company was dated

May 31, 1928, and recorded June 9, 1928, and the

deed of trust was dated June 7, 1928, and recorded

June 9, 1928. Did you acquire the property at that

time, June 9, 1928, when the documents were put on

record? A. Yes.

Q. The deed to you and the trust deed all went

on record at that time?

A. I think so, the same time.

Q. Did you acquire that property by purchase or

otherwise? A. By purchase.

Q. When the petition was filed, you also had a

certain property in Marin County, did you not,

San Anselmo ? A. Yes.

Q. There is one piece of property in what is

known as Ross Valley Park and one parcel in

Morningside Court, San Anselmo? A. Yes.

Q. Now, when did you acquire those? [28]

A. I think in 1925. Haven't you got the title

to those?

Q. No, I haven't a report. One of those pieces

was bought, your Honor, in 1924 and one in 1925.

A. There is a title here.

Mr. HUNT.—We will stipulate they were ac-

quired in 1924 and 1925.

Mr. AIKEN.—Q. Did you buy those pieces or

were they given to you?
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(Testimony of Jesse D. Hannah.)

The WITNESS.—A. I bought them.

Q. When did you become interested in the San-

some Pacific Garage?

A. I think 1926, if I am not mistaken, 1926.

Mr. HUNT.—We will stipulate that the garage

and equipment and all personal property was ac-

quired in 1926.

Mr. AIKEN.—Q. Your interest in the garage in

connection with the personal property and every-

thing else down there comes through your taking

this lease in 1926, does it not ?

A. Yes.

Q. Nothing you had there was obtained by gift,

devise or bequest, was it? A. No.

Q. Were any of the properties which you had

when this petition was filed, acquired by you

through gift, devise, or bequest? A. No.

Mr. AIKEN.—There were two other pieces of

property owned similarly at the time of the filing

of the petition, which have been lost through the

deeds of trust being foreclosed sometime. I don^t

know whether the trustee still has the property or

the money got from them or not.

Q. Mr. Hannah, you had a piece of property at

644-646 Capp Street, did you not? A. Yes.

Q. Do you know when that was acquired?

A. It was prior to the Pacific Avenue transaction,

about six months before that.

Q. It was acquired by you at the same time you

gave a deed of trust and a note and mortgage to

the Western Building and Loan Company?
A. The same time.



34 May Hannah vs,

(Testimony of Jesse D. Hannali.)

Q. Yes, a deed of trust to the California Pacific

Title Company for Mr. Newbauer, is that right?

A. The same time. [29]

Q. Those documents were recorded August 16,

1927. Is that the date you acquired the property?

A. I presume so.

Q. You also had a piece of property at 1040-1050

Turk Street is that right ? A. Yes.

Q, Do you know when you acquired that prop-

erty?

A. At the same time I acquired the whole block.

That was part of the whole block.

The REFEREE.—Q. What Western Addition

block?

The WITNESS.—A. It was where the old Chutes

used to be. It was on Webster, right back of the

Fillmore Street theater.

Q. At the time you acquired the whole block of

land? A. The whole block; paid $100,000.

Mr. AIKEN.—Q. That is not correct. You did

not acquire the Fillmore Street frontage?

The WITNESS.—A. No, not that.

Q. About two-thirds of the block, your Honor, I

can supply the date.

Mr. HUNT.—Q. Before 1927?

The WITNESS.—A. Yes.

Mr. HUNT.—We will stipulate it was before

1927.

The REFEREE.—Q. Did you sell it all?

The WITNESS.—A. Yes, about. I built build-

ings on all of that ground.
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(Testimony of Jesse D. Hannah.)

Q. At a profit?

A. No, property started in to go down.

Q. The first of 1927, did you have the block then?

A. I think that was the year I bought it.

Mr. AIKEN.—I think it was about 1927 or 1926.

The WITNESS.—A. You can easily find that out.

The REFEREE.—Q. While you were operating

as a contractor, you did make money some years

back?

A. Oh, yes ; I always did.

Q. How much was the high water mark, say?

A. That I made? Oh, I made lots of money at

different times.

Q. You say it started to go down in 1927. Did

you make money in 1926?

A. No, I lost in the war. I had a $280,000 job

on Market Street in 1917. Everybody knows what

happened then. I [30] lost about $100,000 on that

job. I built the first two units out on the Municipal

Beach. That was war times too. I lost on that.

I lost quite a little money on the high school in

Santa Rosa through labor strikes up there.

Q. From those losses, what time was your low

water mark then ? What date would you assign ?

A. Well, it was shortly after I started to build

out here.

Q. That is not giving me any information as to

the year?

A. I would say 1926 and 1927. It started to go

down all the time. I could not make any sales.
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(Testimony of Jesse D. Hannah.)

Of course, I was tied up with the Brickell Estate

on the whole block and I had to go through with it.

Mr. AIKEN.—Q. The property on Capp Street

you spoke of and Turk Street were both acquired

by purchase or otherwise?

A. All purchase.

Q. None of this property was acquired otherwise

than by purchase ? A. All purchase.

Q. What financial condition were you left in

after the job at Pier No. 3 where you said you lost

$100,000 on that? A. Pretty bad shape.

Mr. HUNT.—We will stipulate then, Mr. Aiken

that the Capp Street and Turk Street properties

were purchased and acquired prior to 1927 and

after 1917.

Mr. AIKEN.—My present information is that

they were before August, 1927. I think it was

early in 1927, the Capp Street property. I can

give^ you the date of that.

Mr. HUNT.—The Capp Street pieces were ac-

quired in 1926.

Mr. AIKEN.—No, August 16, 1927.

The REFEREE.—You better put the title report

in evidence.

Mr. HUNT.—Turk Street was acquired in 1926?

Mr. AIKEN.—1927 or 1926, I cannot say.

Mr. AIKEN.—Q. What can you say about the

rents that have been received from the apartment

house properties on Capp Street, Turk Street, 1808

Pacific and 2280 Pacific, since the appointment of

the Receiver in this action? [31]
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(Testimony of Jesse D. Hannah.)

The WITNESS.—A. What do you want to know?

Q. Who has collected the rents ?

A. The Board of Trade and the Trustee since.

Q. When you speak of the Board of Trade,

you mean Mr. Meilink, who was the agent of the

Receiver, do you not? A. Yes.

Q. Before the appointment of the Receiver, who

was collecting the rents ?

A. The Board of Trade was ; I was collecting and

turning them over to the Board of Trade.

Q. So, all rents that have been received from

these pieces since prior to the filing of the petition

here, have been paid to Mr. Meilink of the Board

of Trade, or Mr. Meilink as Receiver, or Mr. Swift

as Trustee? A. That is right.

Mr. HUNT.—They got away with $2,300 some-

where along the line.

Mr. AIKEN.—Q. Excepting about $1200?

The WITNESS.—A. I had a lot of bills to pay

out of that. I didn't get away with it.

Q. You received— A. I received it all.

Q'. You retained about $1,000 or $1,200?

A. I was doing all the work, all the time.

Mr. AIKEN.—Will you stipulate, Mr. Hunt,

that the money that went to the Board of Trade,

so far as it was not disbursed in operation and so

on, was turned over to Mr. Meilink as Receiver and

the money he received as Receiver, except what he

disbursed, was in turn turned over to Mr. Swift ?

Mr. HUNT.—The money received by the Board

of Trade and not disbursed w^as turned over to the
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(Testimony of Jesse D. Hannah.)

Trustee, but that don't mean anything to the Judge.

We have to make up an accounting.

Mr. AIKEN.—Q. None of the money that came

from those rents and was turned over to the Board

of Trade, Mr. Meilink as Receiver of Mr. Swift as

Trustee, has been paid back to you, has it?

The WITNESS.—A. No.

Q. Has any been paid to Mrs. Hannah ?

A. No.

Q. The situation is the same with reference to

the money [32] received from the operation of

the garage since the appointment of the Trustee, is

it not?

A. Yes. There is never anything left up there,

that is the trouble.

Q. In fact, before the appointment of the Re-

ceiver, the situation was the same in this: You col-

lected the moneys from the garage, turned them

over to the Board of Trade and Mr. Meilink as

Secretary and then to Mr. Meilink as Receiver?

A. Yes. There was nothing to turn over on the

garage. By the time the bills were paid, there

wasn't anything.

Q. The garage was not making money?

A. The garage was not making any money at all.

The rent wa stoo high on it.

Mr. AIKEN.—I think the answer filed to this

petition denies that the Receiver has $14,750 or

any sums in excess of about $12,000 or $13,000. I

think the figure is in the answer filed and there may
be some money received since that time.
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(Testimony of Jesse D. Hannah.)

The WITNESS.—A. $200 or $3,000 received since

then.

Q. Do you know how much has been received

since ?

A. I don't know accurately. The bookkeeper

could tell you. Quite a little bit though.

Q. Do you know if the Receiver or the Trustee

has ever rendered any account of any sort to Mrs.

Hannah with reference to the money collected?

A. What did you say?

Q. Has the Trustee given any account of any kind

to Mrs. Hannah? A. No.

Q. Who has been in actual possession?

A. Of what?

Q. Of the Pacific Avenue apartment house prop-

erties since the appointment of the Receiver and

up to the time of the sales of those pieces of prop-

erty?

A. I have always attended to them, just the same.

I done all the work there was to do every day.

Q. Who has been in possession since the appoint-

ment of Mr. Swift as Receiver?

A. Well, Mr. Swift. [33]

Mr. HUNT.—In the first place, Mr. Swift is the

Trustee. I object to the form of the question as

calling for the conclusion of the witness. I don't

think he is in position to say.

Mr. AIKEN.—Q. Do you know if Mr. Swift,

after his appointment, did anything about taking

possession of these places?

The REFEREE.—Of your own knowledge.
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(Testimony of Jesse D. Hannah.)

The WITNESS.—A. I don't know that he did.

He used to go there every day after he was ap-

pointed, but I went right ahead and attended to

the buildings just the same.

Mr. HUNT.—There is no question that at the

time of the filing of the petition in bankruptcy,

Mr. Hannah was in actual possession of the prop-

erty. When the Receiver was appointed, he took

over the actual possession; when the Trustee was

appointed, he took over the actvial possession. The

Receiver held actual possession throughout his re-

spective offices and the Trustee now holds pos-

session, i

Mr. AIKEN.—Our position is that Mr. and Mrs.

Hannah were the owner and were in possession of

the property.

The WITNESS.—A. I attended to the buildings

all the time up until Mr. Swift got it. I didn't do

so much after that. Even after that, I looked

after all the work there.

Mr. AIKEN.—I think that is all.

Cross-examination.

Mr. HUNT.—Q. Mr. Hannah, you were married

in 1904. Did you have any property at the time

you were married?

A. Not to amount to anything. I had, I think,

three lots in Fruitvale and traded them for two little

lots over in the Mission.

Q. What became of the two lots in the Mission?

A. I built three flats on each one.
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Q. What became of the flats? A. I sold them.

Q. How much did you get?

A. To be frank, I could not tell you. It is a

long time ago, shortly after I was married. [34]

Q. Now, what did you do with the money received

from the sale of those flats ?

A. I just went right along in business. I was in

business all the time, contracting.

Q. Were you in the contracting business from the

time of your marriage down to the tite of the filing

of the petition in bankruptcy? A. Yes, sir.

Q. Did your wife have any property when you

married her in 1904? A. Did my wife?

Q. Yes? A. No. I don't think she did.

Q. During the marriage, have you acquired any

property by gift, devise, bequest or descent ?

A. Since I was married?

Q. Yes? A. Yes.

Q. What was that property ?

A. My father back in Canada. There was four

of us ; we got about $5,000 apiece.

Q. In cash? A. In cash.

Q. When was that?

A. That was after I was married.

Q. About when?

A. Oh, I guess that is 1909 my father died.

Q. What did you do with the money?
A. Used it in business.

Q. Put it in the contracting business ?

A. Put it in the contracting business, yes.

Q. Has your wife ever been in business?
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A. No.

Q. Has she ever taken any part in your business ?

A. No.

Q. You, then, continuously, from 1904 to 1929,

when the bankruptcy proceedings started, were in

the contracting business? That is correct, the con-

tracting and building business ? A. Yes.

Q. And whatever property in acquired in that

time, except this $5,000 you got from your father's

estate and except the money you got from the sale

of those flats in the Mission was property you ac-

quired from proceeds growing out of the contract-

ing and building business ? A. That is correct.

Q. You made no effort to distinguish the money

you got from the flats or your father from the rest

of the property? You put it all in together as

a common fund, in your contracting [35] busi-

ness, is that correct? A. Yes, sir.

Q. Now, then, you managed and controlled all

this property during that time yourself, didn't you?

A. Yes, sir.

Q. With reference to the Marin County property

in issue here, that was acquired, you think, in 1924

and 1925? A. Yes.

Q. With reference to the property on Capp Street,

that was acquired in 1927; with reference to the

Turk Street property, you are not sure whether

it was 1926 or 1927?

A. Well, I ought to know, really, but I don't. I

bought it all at one time. That was part of the

original purchase.
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Q. That would probably be 1927, wouldn't it?

A. It probably was.

Q. With reference to the properties on Pacific

Avenue, 1808 and 2280, they were acquired in 1928

and 1929? A. 1928 and 1929.

Q. So, the only properties that you acquired

after the end of 1926, that is, during 1927, 1928 and

1929, were the Capp Street property and the two

pieces on Pacific Avenue in San Francisco, is that

right?

A. I think that is right. After what time?

Q. The end of 1926? A. I think that is right.

Q. Well, you can check it up. You are definite

on the Marin County property. If there is any

question about the Turk Street, your counsel can

supply the dates, when he checks up the record.

So far as you recollect now, the Turk Street and

the Marin County properties were all acquired

prior to January 1, 1927? A. Yes.

Q. And that statement also applies to the garage.

It is shown by the records that you acquired that

equipment, did you not, in 1926 ? A. Yes.

Q. With reference to the Capp Street property,

which you acquired in 1927, from whom did you

purchase that? A. Mr. Newbauer.

Q. What was the purchase price? A. $13,500.

Q. Cash?

A. Not cash, second mortgage. I paid $600

cash. [36]

Q. Just tell us what the consideration was.
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A. I paid $600 cash, the balance on second mort-

gage.

Q. You took the balance on a second mortgage?

A. Mr. Newbauer took back a mortgage.

Q. Where did you get the $600 cash from?

A. Well, out of my business ; out of the bank.

Q. You got the $600 cash out of

—

A. My business.

Q. Contracting and building business you had

been operating since 1904? A. That is the idea.

Q. So, nothing else was paid by you on the Capp

Street place except $600 which you got out of the

general contracting business you had been operat-

ing since 1904?

A. I think I did; I think I put some money in

there.

Q. How much?

A. I could not exactly tell. I was doing quite a

lot of other business.

Q. Can't you give an estimate of how much you

put in there besides the $600? A. No.

Q. Any that you put in besides the $600 came

from the same source as the $600, didn't it, from

the business you were operating since 1904?

A. Yes, sir.

Q. With reference to 1808 Pacific Avenue, what

was the consideration for that purchase ?

A. What was the consideration? $28,000.

Q. Was that all cash?

A. No. $10,000 I paid cash.

Q. The balance by second mortgage?
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A. $18,000 was second mortgage.

Q. Where did you get the $10,000?

A. Out of my business.

Q. In other words, that $10,000 cash came from

the same source as the money you put in Capp

Street, from the general contracting business which

you had been operating since 1904? A. Yes, sir.

Q. Now, did you put any more money in the 1808

Pacific Avenue apartment house besides the $10,-

000 cash?

A. Yes, I think I did. I won't say positively.

No doubt I did. It came out of the same place any-

how. [37]

Q. If you did put more in 1808 Pacific Ave., it

came from the same source as the other moneys;

that is to say, from the general contracting business

you had been operating since 1904?

A. That is right.

Q. With reference to 2280 Pacific Avenue, what

was the consideration for that purchase?

A. I only paid $500 for that.

Q. In cash?

A. I gave a second mortgage for the balance.

Q. The $500 cash came from the same source as

the other payments we have talked about?

A. Yes.

Q. Did you put further money in that building

besides the $500?

A. I would have to give the same answer to that

;

I am not sure.

Q. If you did put further money in, it came from
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the same source? That is, the general contracting

business you were operating since 1904?

A. Yes, the same source.

Q. Is it your recollection that you sold the Mission

flats and got the money from your father's estate

and it was all absorbed in your business prior to

1910? A. How do you mean?

Q. The money you got from the sale of the Mis-

sion flats, right after your marriage, and the money

from your father's estate was all put in your busi-

ness? A. Yes.

Q. Is it your recollection that the money was all

absorbed as part of the business after 1910?

A. Well, the biggest majority of it went on Pier

#3. I don't know exactly what year it occurred.

Q. Put it this way: Prior to 1917, all the money

from the sale of the flats and from your father's

estate had been long since absorbed in the contract-

ing business? A. Yes, unfortunately.

Q. So, all the money you made that was put into

the various properties, the Marin County property

and the San Francisco property, the two apartment

houses, 1808 Pacific Avenue and 2280 Pacific Ave-

nue, and the apartment house on Capp Street [38]

and the apartment house on Turk Street, all came

out of your personal earnings from the operation

of the contracting and building business?

A. Yes.

Q. And the same statement applies to the equip-

ment of the garage on Sansome Street ? The money
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used to buy that with [39] came out of your per-

sonal earnings in the contracting business?

A. Well, I always did speculate a little; bu^ and

sell real estate.

Q. All the money used for those purposes, came

out of your business? A. What I earned.

The REFEREE.—Q. In addition to the contract-

ing business, you did buy and sell?

The WITNESS.—A. I did buy and sell, yes.

Q. Sometimes you bought real property and built

houses on it?

A. Sometimes I would buy and sell in thirty

days, etc.

Redirect Examination.

Mr. AIKEN.—Q. You had an apartment house

that you were operating occasionally, too, didn't

you? A. Oh, yes.

Q. You owned that property? A. Yes.

Q. You operated the Funston Hotel, too?

A. Yes, I bought that, too.

Q. You bought and sold and operated them while

you had them? A. Yes.

The REFEREE.—Q. When did you have this

apartment house you speak of, the De la Sierra,

when did you acquire that ?

A. After I was married. I don't know exactly.

Mr. AIKEN.—I can supply it. He had it in 1915

or thereabouts.

The WITNESS.—A. It was a second mortgage

;

I had to take it over.

The REFEREE.—Q. Did you sell at a profit?
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A. I think I did, yes.

Q. The Funston Hotel, when did you buy that?

A. Quite recently. I traded some ranches away

up in Stanislaus County and I ran it a couple of

years and sold that.

Q. Did you sell at a profit? A. Yes.

Q. Do you recall when you sold it?

A. About five years ago, I sold it.

Q. 1925? A. 1925 I sold it. [40]

Mr. HUNT.—Q. Mr. Hannah, when you speak

in your testimony of being in the contracting and

building business, you mean by that, that you not

only constructed and built houses, bought and sold

real estate and apartment houses, but that you

operated apartment houses as part of your general

business? A. Part of my general business.

Q. You have prepared and sworn to before a

notary public and are ready to file in court, sched-

ules of your assets and liabilities? A. Yes.

Q. In these assets you have listed some $70,000,

approximately, in unsecured liabilities and $275,-

000 of secured liabilities. Now, were all these lia-

bilities debts incurred by you in the operation of

the contracting and building business?

A. Well, building those apartments.

Q. All involved in the contracting and building

business? A. I suppose you would call it that.

Q. In other words, these debts arose during the

operation of the business?

A. Yes. I built about eighteen apartment houses

from 1926.
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The REFEREE.—Q. Since 1926 to what time?

The WITNESS.—A. About a year ago.

Q. Did you have any big contracting jobs on

which you realized a large amount in recent years f

A. Yes, I had the high school at Santa Rosa,

$480,000. I had all the schools up there.

Q. Did you realize a profit out of those?

A. I did out of the small ones, but the big one I

lost considerable on, on account of labor strikes.

Q. On the whole, did you realize a profit?

A. No.

Q. Any other jobs where you realized a profit in

the last few years?

A. Oh, yes. I had several jobs I realized profits

on. I cannot tell the date right now. I did a good

deal of building on the waterfront for the Harbor

Board.

Q. Make a profit on that ? A. Yes.

Q. What year?

A. That was seven or eight years ago. It is kind

of hard for me to tell. * You see, I have been con-

tracting [41] right along, all my life.

Q. Generally profitably?

A. Yes, all profitable until the ware came along.

I was unfortunate in having a lot of work when the

war came along.

Q. After you liquidated that, it has been pretty

good ?

A. Oh, yes, outside of these apartment houses I

could not sell.

Q. It has been profitable since you liquidated at

the time of the war; then by building apartments,
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you found them on your hands, and the operations

were profitable?

A. Yes. If I could have sold anything, I would

have come out all right.

Mr. HUNT.—Q. Mr. Hannah, I will make this

clear: All the property that is involved in these

proceedings here where your wife seeks to take the

property away from the estate, is property you

acquired from the earnings of the contracting

and building business, which you have been oper-

ating in San Francisco and its vicinity, since 1904

is that correct ? A. Yes, sir.

Q. And also, all debts listed in your schedules,

which you are about to file herein, and all debts

upon which claims have been filed in these pro-

ceedings, are debts incurred by you in the operation

of this contracting and building business?

A. Yes, sir.

Mr. AIKEN.—Q. There is a petition for the sale

of a piece of property, one piece on Twenty-sixth

Avenue, and that is Mrs. Hannah's separate prop-

erty. Do you know about that property on Twenty-

sixth Avenue, formerly owned by your nephew?

The WITNESS.—A. Yes.

Q. Who does that belong to?

A. That belongs to Mrs. Hannah.

Q. Your nephew made a gift of that to your wife

shortly before he died? A. Yes.

Mr. HUNT.—I am willing to stipulate that all

the property is community property; all the debts

are community debts. [42] The only issue is
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whether the community property was acquired

before or after 1927.

Mr. AIKEN.—We will take the stipulation that

all the property is community property. As to the

matter of law, we don't stipulate they are com-

munity debts. We will stipulate the debts were

incurred in the operation of the business that Mr.

Hannah testified to.

(Adjourned to December 2, 1930.)

Wednesday, March 18, 1931.

Same appearances:

TESTIMONY OP MRS. MAY HANNAH, FOR
THE TRUSTEE.

MRS. MAY HANNAH, sworn, called for the

Trustee.

Mr. HUNT.—Q. Where do you live at the pres-

ent time ? A. 167 Fourteenth Ave.

Q. Do you recall when bankruptcy proceedings

were commenced against your husband?

A. What date, did you say?

Q. May 29, 1929. Do you recall about that

time? When did you first hear about the bank-

ruptcy?

A. About the last part of November.

Q. 1929? A. 1930.

Q. Now, on or about May 29, 1929, did you have

any real or personal property standing in your

name ? A. I had two lots.

Q. Any other property? A. That is all.

Q. Has your husband ever made transfers of

property to you of any kind? A. Never.
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Q. Did you have a bank account about that time,

May 29, 1929? A. Just a small savings.

Q. In what bank?

A. In the Park-Presidio, Richmond District

branch of the San Francisco Savings.

Q. You just kept a few hundred dollars in that

account? A. Yes.

Q. Did you have an interest in any automobile

at that time. May 29, 1929?

A. About that time, my daughter had one.

Q. You had none in your own name?

A. Nothing at all. [43]

Q. Did you have a safe deposit box?

A. Never.

Q. Did you ever transfer or put any money in

your daughter's name; that is, within the last two

or three years prior to this day. May 29, 1929?

A. No, sir.

[Endorsed] : Filed Sep. 4, 1931, 11 :56 A. M. [44]

[Title of Court and Cause.]

Wednesday, December 17, 1930.

Appearances

:

REUBEN G. HUNT, Esq., for the Trustee.

FRANK W. AIKEN, Esq., for the Bankrupt.

TESTIMONY OF JESSE D. HANNAH, FOR
THE BANKRUPT (Recalled).

JESSE D. HANNAH, called for the bankrupt,

sworn.

Mr. AIKEN.—Q. Mr. Hannah, Mr. Hunt asked
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you, I believe, about the business you had been

engaged in since about 1904 and I think you

answered you had been engaged in building, as a

contract, for others during that time, that you

bought and sold property for yourself, erected

buildings and bought and sold for yourself and at

times operated apartment houses for yourself.

That is all correct, isn't if? A. Yes.

Q. You carried that business on continually"?

A. Yes.

Q. About the beginning of the war, about 1917,

what contracts were you engaged on*? I think you

mentioned that also that was the commencement

of the construction of Pier 3 on the Water Front?

A. Yes.

Q. If you did not mention that, that is the fact,

isn't it? A. Yes.

Q. Did you go ahead with the construction of

Pier 3 during the war? A. Yes, completed it.

Q. The completion of that was some time in

1918? The war started, you remember in April,

1917?

A. I think toward the latter part of 1918; it

might have run into 1919.

Q. Did you make or lose money on that under-

taking ?

A. Well, we lost very heavily on it.

Q. Do you know about how much you lost on it?

A. Well, I think about $105,000, if I recollect.

[45]

Q. At the conclusion of that job, did you have

enough property and assets to pay what you

owed? A. No.
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Q. You did not? But, you were able, through

credit, to go ahead and take up other work, weren't

you? A. Yes.

Q. Sometime afterwards you formed a partner-

ship with your brother, J. F. Hannah, didn't you?

A. Yes.

Q. You put up some buildings, including the

school building at Santa Rosa ? A. Yes.

Q. Did you make or lose on the job up there?

A. We lost on the big one and made on the

other two. We built three of them.

Q. Altogether, how much did you lose on that

job, the big one you speak of?

A. I don't know that I could tell you exactly.

Q. Approximately, within $5,000 or $10,000?

A. You mean on the total?

Q. Of the three buildings you spoke of, which

I believe were all in Santa Rosa ?

A. On the big one, we had started up there, I

think we lost between $30,000 and $31,000.

Q. The big one; on the operations with your

brother, in that operation you lost altogether

$30,000 to $31,000, did you? A. Yes.

Q. That was the result of the audit you made

of your books when you and your brother dis-

continued, was it not? A. Yes.

Q. Nearly $40,000 loss?

A. I am not sure. You have the audit there.

Q. I have seen it; I haven't it here. At that

fcirne, you owed a great deal of money, didn't you?

A. Yes.
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Q. And had yon accumulated enough to pay off

what you owed then, or did your debts exceed your

assets at that time?

A. No. We just went ahead. I had good credit.

I didn't have to pay them so I let them run along.

Q. Did Mrs. Hannah sign the notes and mort-

gages to the Western Building and Loan Com-

pany on the Pacific Avenue properties, the Capp

Street properties and the other properties you

[46] had at the commencement of these proceed-

ings? A. Yes.

Q. Did she sign the second mortgage in favor

of the Newbauers at 1808 Pacific Avenue, on that

property? A. Yes.

Q. The note and deed of trust, I should say?

A. Yes.

Q. Did she sign the note and deed of trust of

Selma Schoenfeld on the Pacific Avenue prop-

erty? A. Yes.

Q. Did she sign the note and deed of trust to

Newbauer on the Capp Street property ? A. Yes.

Q. And also, did she sign the note and deed of

trust to John Birckel Company and Lester G.

Loupe Co. on the Turk Street properties?

A. It think she did, yes.

Q. Did she sign any contracts or any agreements

with Mr. Swift's company or any other people who
supplied material for buildings you put up? Did

she have any dealings with them directly?

A. No.

Q. That answer would be true, would it not, as
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to all the claims here excepting the notes, mort-

gages and deeds of trust ? A. Yes, it is true.

Mr. HUNT.—Wait a minute. Have you ex-

amined the claims filed here and know what you

are talking about? You should not make a state-

ment like that unless you have examined all the

claims on file.

The WITNESS.—A. Yes, I have examined them

all, I think.

Mr. AIKEN.—Q. You are familiar with the

dealings between yourself and your creditors, are

you not ?

A. Yes.

The REFEREE.—The question is too general

anyhow.

The WITNESS.—I don't think there are any I

have not examined.

Mr. AIKEN.—Q. You carried on all the deal-

ings with reference to the buildings yourself, did

you not?

The WITNESS.—A. Yes.

Q. Mrs. Hannah did not have anything to do

with putting up those buildings, did she ? A. No.

Mr. AIKEN.—I think that is all, if your Honor

please, on that. [47]

Mr. HUNT.—Can the matter stand submitted

now?

Mr. AIKEN.—I would like to call your Honor's

attention to the two cases mentioned in the con-

cluding brief.

[Endorsed]: Filed Sep. 4, 1931, 11:56 A. M.

[48]
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In the District Court of the United States, in and

for the Southern Division of the Northern

District of California.

No. 18,219-K.

In the Matter of JESSE D. HANNAH, Bankrupt.

MAY HANNAH, Petitioner.

DECREE DISMISSING PETITION OF MAY
HANNAH.

WHEREAS, on October 30th, 1931, the follow-

ing order was made and entered in the minutes of

this court, to wit:

*'It is ordered that the order of the Referee

as to May Hannah brought to this Court for

Review and heretofore submitted be and the

same is hereby approved and confirmed."

NOW, THEREFORE, and in conformity there-

with the order of the Referee above referred to

is hereby approved and confirmed and the petition

of May Hannah is hereby denied and dismissed.

Dated: This 12th day of November, 1931.

FRANK H. KERRIGAN,
District Judge.

[Endorsed] : Filed Nov. 17, 1931, 1:25 P. M.

Entered in Vol. 27, Judg. and Decrees, at page

131. [49]
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[Title of Court and Cause.]

NOTICE OP APPEAL.

To the Clerk of the Above-entitled Court and to

Edward D. Swift, Trustee and to Reuben G.

Hunt, Esq., His Attorney:

You and each of you, will please take notice,

that May Hannah, petitioner above named, hereby

appeals from that certain order and decree made

and entered in the above-entitled cause on the 12th

day of November, 1931, approving and confirming

the order of the Referee dated the 14th day of July,

1931, and dismissing the petition of May Hannah,

and does hereby appeal from the same and from

every part thereof, to the United States Circuit

Court of Appeals for the Ninth District.

Dated: This 27 day of November, 1931.

AITKEN & AITKEN,
Attorneys for Petitioner, May Hannah.

[Endorsed] : Receipt of the within notice of ap-

peal is hereby acknowledged this 30th day of No^

vember, 1931.

REUBEN G. HUNT,
Attorney for Edward D. Swift.

Piled Nov. 30, 1931, 3:43 P. M. [50]
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PETITION FOR APPEAL AND ORDER AL-

LOWING SAME.

To the Hon. FRANK H. KERRIGAN, District

Judge of the United States District Court for

the Northern District of California:

The above-named May Hannah, your petitioner,

conceiving herself aggrieved by the final order and

decree entered on the 12th day of November, 1931,

in the above-entitled proceeding approving and

confirming the order of the Referee dated the 14th

day of July, 1931, which denied the petition of May
Hannah, filed the 3d day of October, 1930, and dis-

missing the petition for review of May Hannah

dated the 17th day of July, 1931, does hereby

petition for an appeal and hereby does appeal from

the said order and decree dated November 12th,

1931, to the United States Circuit Court of Appeals

for the Ninth Circuit, and prays that her appeal

may be allowed and a citation granted, directed to

Edward D. Swift as Trustee of the estate of Jesse

D. Hannah, bankrupt, and commanding him to ap-

pear before the United States Circuit Court of

Appeals for the Ninth Circuit to do and receive

what may appertain to justice to be done in the

premises, and that a transcript of the record, pro-

ceedings and evidence in said proceeding, duly

authenticated, may be transmitted to the United

States Circuit [51] Court of Appeals for the

Ninth Circuit.
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Dated: This 27th day of November, 1931.

AITKEN & AITKEN,
Attorneys for Petitioner May Hannah.

ORDER.

The foregoing appeal is hereby allowed.

Dated : This 27th day of November, 1931.

FRANK H. KERRIGAN,
District Judge.

[Endorsed]: Filed Nov. 27, 1931, 2:16 P. M. [52]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes May Hannah, petitioner, and files

the following assignment of errors on appeal from

order of this Court dated November 12th, 1931, and

assigns the following errors:

1. The United States District Court for the

Southern Division of the Northern District of

California erred in making the order entered by it

on October 30th, 1931, affirming the order of the

Referee in Bankruptcy dated July 14, 1931, which

denied the petition of May Hannah dated Sep-

tember 30th, 1930, and filed the 3d day of October,

1930, and overruling her exceptions to said order

of said Referee.

2. The said District Court erred in failing to

find that all of the property of petitioner, May
Hannah, and of Jesse D. Hannah, her husband and

the bankrupt herein, had been acquired since 1917

and that the most important pieces, to wit: their



Edward D, Swift, 61

apartment houses had been acquired since August,

1927.

3. The said District Court erred in failing to

find that the money in the Trustee's hands (about

$15,000.00 at the time of the hearing) was received

as rents from said apartment houses.

4. The said District Court erred in failing to

find that all of the property of said petitioner and

said bankrupt has been [53] bought with money

earned by said bankrupt since 1919.

5. The said District Court erred in failing to

find that the claims proved against said bankrupt

in these proceedings are on debts incurred by him

alone except certain mortgages, etc., in which your

petitioner joined.

6. The said District Court erred in finding that

said bankrupt's debts were community debts.

7. The said District Court erred in finding that

the Bankruptcy Court has jurisdiction to admin-

ister the community property.

8. The said District Court erred in failing to

find that at the time of the filing of the petition

of bankruptcy herein, the bankrupt, Jesse D.

Hannah, was not the sole and separate owner, or

sole or separate owner, of any interest in any of

the property mentioned in the petition of said May
Hannah and was not in the sole possession of

said property, or of any thereof, and was not en-

titled to the sole possession of all, or any, of the

property in the possession of or under the control

of the Trustee in Bankruptcy herein, but that said

J. D. Hannah was then in possession of said prop-
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erty, with May Hannah, as their community prop-

erty only, and that said May Hannah was and is

entitled to possession, of all of said community

property and of the rents and incomes therefrom,

and of all the property in the possession or under

the control of the said Trustee.

9. Said District Court erred in denying peti-

tioner's motion that an order be made directing

and requiring said H. F. Meilink, as Receiver, and

said Edward D. Swift, as Trustee, to account to

petitioner for said moneys collected therefrom, and

directing and requiring said Edward D. Swift, as

Trustee, to deliver to petitioner all of said money

remaining in his hands, and the immediate pos-

session of said real and personal property. [54]

10. The said District Court erred in failing to

find that petitioner had at the time of the filing of

the petition and for a period of more than four

months next preceding said date had, and has, a

present, existing and equal interest and ownership

in all the property mentioned and described in her

said motion, with her husband, Jesse D. Hannah,

and has been and is entitled to the immediate pos-

session thereof.

11. The said District Couii erred in making its

order, in that it thereby deprived petitioner. May
Hannah, of her property without due process of

law and deprives her of the equal protection of the

law.

12. The said District Court erred in failing to

find that Section 161a of the Civil Code of Cali-

fornia gives a wife a present, existing and equal
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right with her husband in the community real and

personal property acquired subsequent to July

27th, 1917, and the rents thereof and a right to the

possession of the same of which she cannot be de-

prived without her express consent given in writing

or by proceedings at law to which she be a party.

13. The said District Court erred in failing to

find that Section 172a of the Civil Code of Cali-

fornia gives to a wife an interest in community

real property acquired subsequent to July 29th,

1927, and the income thereof, and a right to the

possession of the same, of which she cannot be

deprived without her express consent given by

herself or duly authorized agent, by joining with

her husband in the instrument by which it is sold,

conveyed, or encumbered, or otherwise disposed of,

or by proceedings at law to which she is a party.

14. The said District Court erred in failing to

find that community property acquired prior to

July 29th, 1927, and subsequent to July 27th, 1917,

cannot be taken in bankruptcy [55] proceedings

against the husband only and applied to the pay-

ment of either his personal debts, or community

debts, where the wife is not a party to the bank-

ruptcy proceedings or in any other proceedings

for the purpose of establishing the nature of the

debt.

15. The said District Court erred in failing to

find that community property acquired since July

29th, 1927, cannot be taken in bankruptcy proceed-

ings against the husband alone and applied to the

payment of either (a) his personal debts; or (b)
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community debts; where the wife is not a party

in the bankruptcy proceedings, or in any other

proceedings for the purpose of establishing the

nature of the debt.

16. The said District Court erred in failing

to find whether the following allegation of said

|)etition is true, to wit:

That at the time, to wit, May 31st, 1929, the

petition in bankruptcy initiating the above-entitled

proceedings was filed and for a period of more

than four months next preceding said date said

petitioner had, and still has, a present, existing and

equal interest and ownership in all the property

hereinafter described, and the rents therefrom, with

her said husband, Jesse D. Hannah, and has been

and is entitled to the immediate possession thereof.

17. The said District Court erred in failing to

find whether the following allegation of said peti-

tion is true, to wit

:

That said J. D. Hannah has not had, at any

time, a separable interest in any of said property,

or any interest in any thereof which he could by any

means have transferred or which could have been

levied upon and sold under judicial process against

him.

18. The said District Court erred in failing to

find whether the following allegation of said peti-

tion is true, to wit:

That said petitioner at no time consented to or

acquiesced [56] in the said acts of said Receiver.

19. The said District Court erred in failing to

find whether the following allegation of said petition

is true, to wit

:
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That said Receiver, without the knowledge or

consent of said petitioner, and without authority of

law, expended large sums from the said amounts

in his possession as hereinabove set forth, the exact

amount of which expenditure is unknown to said

petitioner and can only be ascertained by her by

an accounting by said Receiver; that said Receiver

has never accounted to said petitioner as to any

of said moneys, and has never filed any account as

Receiver herein.

20. The said District Court erred in failing to

find whether the following allegation of said peti-

tion is true, to wit:

That said Trustee now has in his possession

rents and income derived as aforesaid amounting

to the sum of f in which your petitioner has

a present and existing interest equal to that of

said Jesse D. Hannah; and in which petitioner has

the right of immediate possession.

21. The said District Court erred in failing to

find whether the following allegation of said peti-

tion is true, to wit:

That your petitioner has a right to the posses-

sion of said properties and the income thereof and

is being wrongfully and unlawfully detained there-

from to her great damage and injury.

22. The said District Court erred in failing to

find whether the following allegation of said peti-

tion is true, to wit:

That all of said property was acquired subsequent

to the year 1917; that all of said property except

said lease of said garage, and the personal property
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of said garage, was acquired subsequent to the

year 1927. [57]

WHEREFORE, petitioner prays that said order

be reversed and that she be restored to all things

she has lost by reason of said errors, and that said

motion be granted and an order made requiring

said property to be delivered to her.

Dated : This 27th day of November, 1931.

AITKEN & AITKEN,
Attorneys for Petitioner, May Hannah.

[Endorsed] : Filed Nov. 27, 1931, 2 :16 P. M. [58]

[Title of Court and Cause.]

BOND FOR COSTS ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that the undersigned Fidelity and Deposit Company

of Maryland, a corporation duly organized and

existing under the laws of the State of Maryland

is held and firmly bound unto Edward D. Swift,

as Trustee in Bankruptcy of said bankrupt's estate

in the full and just sum of Two Hundred and

Fifty ($250.00) Dollars, to be paid to the said

Edward D. Swift, Trustee, his successor or suc-

cessors, to which payment well and truly made, it

binds itself and its successors by these presents.

Sealed with its corporate seal, and dated this

first day of December, 1931.

WHEREAS, lately, in the United States Dis-

trict Court for the Southern Division of the North-

ern District of California in the above-entitled
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proceedings wherein May Hannah was a petitioner

an order and decree was rendered against said May
Hannah, dated the 12th day of November, 1931, and

the said May Hannah has petitioned for and been

allowed by Honorable Frank H. Kerrigan, District

Judge, an Appeal to the Circuit Court of Appeals

for the Ninth Circuit, and a citation has been

issued directed to the said Edward D. Swift, citing

him to appear in the Circuit Court of Appeals at

San Francisco, State of California, thirty days

from and after the date of such citation. [59]

Now, the condition of the above obligation is

such that if the said May Hannah shall prosecute

said appeal to effect, and answer all costs, if she

fails to make good her pleas, then the above obli-

gation to be void, else to remain in full force and

virtue. And further, it is expressly understood

and agreed that in case of a breach of any con-

dition of the above obligation, the court in the

above-entitled matter may, upon notice to the

Fidelity and Deposit Company of Maryland, of

not less than ten days, proceed summarily in the

action or suit in which the same was given to

ascertain the amount which said surety is bound

to pay on account of such breach, and render judg-

ment therefor against it and award execution

therefor.

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND.

[Seal] By GUERTIN CARROLL,
Attorney-in-fact.

Attest C. A. BEVANS,
Agent.
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Approved Dec. 2, 1931.

FRANK H. KERRIGAN.

State of California,

City and County of San Francisco,—ss.

On this first day of December, A. D. 1931, before

me, Chas. H. Cunningham, a notary public in and

for the City and County of San Francisco, residing

therein, duly commissioned and sworn, personally

appeared Guertin Carroll, [60] attorney-in-fact,

and C. A. Bevans, agent, of the Fidelity and De-

posit Company of Maryland, a corporation, known

to me to be the persons who executed the within

instrument on behalf of the corporation therein

named and acknowledged to me that such corpora-

tion executed the same, and also known to me to

be the persons whose names are subscribed to the

within instrument as the attorney-in-fact and agent

respectively of said corporation, and they, and

each of them, acknowledged to me that they sub-

scribed the name of said Fidelity and Deposit

Company of Maryland thereto as principal and

their own names as attorney-in-fact and agent re-

spectively.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed my official seal at my
office in the City and County of San Francisco the

day and year first above written.

[Seal] CHARLES H. CUNNINGHAM,
Notaiy Public in and for the City and County of

San Francisco, State of California.

My commission expires December 26th, 1934.

[Endorsed] : Filed Dec. 2, 1931, 1:02 P. M. [61]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of Said Court

:

Sir : Please issue

:

1. Motion for an order to require Trustee to de-

liver property, etc.

2. Answer to petition of May Hannah for deliv-

ery of property.

3. Order denying petition of May Hannah.

4. Exception to order of Referee.

5. Petition of May Hannah for review of Ref-

eree's order.

6. Referee's certificate.

7. Testimony filed with Referee's certificate.

8. Decree dismissing petition of May Hannah
and confirming report of Referee.

9. Petition for appeal from above decree.

10. Assignment of errors.

11. Bond on appeal.

12. Notice of appeal.

AITKEN & AITKEN,
Attorneys for Petitioner.

[Endorsed] : Filed Dec. 7, 1931, 2:28 P. M. [62]
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District Court of the United States, Northern

District of California.

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 62

pages, numbered from 1 to 62, inclusive, contain a

full, true, and correct transcript of the records and

proceedings in the Matter of Jesse D. Hannah, In

Bankruptcy, No. 18,219-K., as the same now remain

on file and of record in my office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on ap-

peal is the sum of twenty-two dollars and forty

cents ($22.40), and that the said amount has been

paid to me by the attorneys for the appellant

herein.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 16th day of December, A. D. 1931.

[Seal] WALTER B. MALING,
Clerk.

By C. M. Taylor,

Deputy Clerk. [63]
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CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America, to

Edward D. Swift, Trustee in Bankruptcy,

in the Matter of Jesse D. Hannah, Bankrupt,

No. 18,219-K., GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Circuit

Court of Appeals for the Ninth Circuit, to be

holden at the city of San Francisco, in the State of

California, within thirty days from the date hereof,

pursuant to an order allowing an appeal, of record

in the Clerk's office of the United States District

Court for the Southern Division of the Northern

District of California, wherein May Hannah is

appellant and you are appellee, to show cause, if

any there be, why the decree or judgment rendered

against the said appellant, as in the said order

allowing appeal mentioned, should not be corrected,

and why speedy justice should not be done to the

parties in that behalf.

WITNESS, the Honorable FRANK H. KER-
RIGAN, United States District Judge for the

Southern Division of the Northern District of Cali-

fornia, this 27th day of November, A. D. 1931.

FRANK H. KERRIGAN,
United States Dist. Judge. [64]
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RETURN ON SERVICE OF WRIT.

United States of America,

Nor. District of Calif.,—ss.

I hereby certify and return that I served the an-

nexed citation on appeal on the therein named Ed-

ward D. Swift, Trustee in Bankruptcy, In re of

Jesse D. Hannah, Bankrupt, by handing to and

leaving a true and correct copy thereof with Reuben

Hunt, attorney for Edward D. Swift, personally, at

S. F., Calif., in said District on the 27th day of Nov.,

A. D. 1931.

FRED L. ESOLA,
U. S. Marshal.

By Harold Friedenberg,

Deputy.

[Endorsed] : Filed Nov. 28, 1931, 10:25 A. M.

[Endorsed]: No. 6690. United States Circuit

Court of Appeals for the Ninth Circuit. May Han-

nah, Appellant, vs. Edward D. Swift, Trustee in

Bankruptcy of the Estate of Jesse D. Hannah,

Appellee. Transcript of Record. Upon Appeal

from the United States District Court for the

Northern District of California, Southern Division.

Filed December 18, 1931.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


